did not hear Stiltner give any instructions to Deel as to whether
he was expected to operate a scoop that day, but Justice assumed
Deel would operate the scoop that day because O'Quinn and he rode
the mantrip while Deel operated the scoop which pulled the man-
trip into the mine (Tr. 792).

Justice took his bits and went to the roof-bolting machine
from which he normally drilled.  Shortly thereafter Deel pulled
up to the roof bolter in the scoop and came over to the roof bolter*
Justice asked Deel what he intended to do and Deel said that he
was going to run "his" roof bolter.  Clayton replied that he as-
sumed that meant that he would have to run the scoop to which Deel
said "I guess so" (Tr. 772).  Clayton felt that since Deel had
been working for DOW longer than he had, that he had no reason to
argue with him, but Justice was also uneasy about starting to run
the scoop without making certain that Stiltner wanted him to change
jobs (Tr. 794), so Justice got on the scoop which had been parked
by Deel near the roof bolter and drove it about 120 feet, or two
breaks, to the tailpiece where Stiltner was working (Tr. 795-796).

When Justice explained to Stiltner that Deel said he was
going to operate 'the roof bolter and asked Stiltner if he wanted
Justice to run the scoop, Stiltner replied by requesting Justice
to go back to the roof bolter and tell Deel that Stiltner wanted
Deel to run the scoop and wanted Justice to drill coal.  After
Justice had returned to the roof bolter and had relayed Stiltner's
message to Deel and had received Deal's retort that Deel was go-
ing to run nhisir roof bolter and for Stiltner to come in person
and tell Deel what he wanted him to do, Justice went back to the
tailpiece and told Stiltner that Deel was insisting on running
the roof bolter.  Stiltner then told Justice to park the scoop
and go back to the roof bolter and that he would come and talk to
Deel after he had finished his repairs at the tailpiece (Tr. 773) .

Justice went on foot back to the roof bolter and told Deel
that Stiltner would be up there and talk to him in a few minutes.
Justice then sat down and waited for Stiltner to appear.  Accord-
ing to Justice, Stiltner came to the roof bolter in a few minutes
and asked Deel why he wouldn't run the scoop.  Deel wanted to
know what Stiltner meant by that question and Stiltner explained
that he was asking Deel to run the scoop because he believed that
Deel was more familiar with the scoop than Justice and that more
coal could be produced with Deel as the scoop's operator than
would be produced with Justice as the scoop's operator.  Stiltner
then told Deel that if he was not going to run the scoop, to get
in the scoop's bucket and Deel got into the bucket (Tr. 773; 799).

As Justice recalls the events, StiltnerTs conversation with
Deel had been completed before Stiltner turned to O'Quinn to find
out why O'Quinn was doing nothing.  Stiltner then ordered O'Quinn
to go after an auger barrel on foot.  .O'Quinn "did not want to
walk a few breaks to get one, so O'Quinn said he was sick and got
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